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AGREEMENT AND PLAN OF MERGER 


THIS AGREEMENT AND PLAN OF MERGER (this “Agreement’’) is made and entered 
into as of January 18, 2022, by and among Microsoft Corporation, a Washington corporation 
(“Parent”), Anchorage Merger Sub Inc., a Delaware corporation and a wholly owned subsidiary of 
Parent (“Merger Sub’), and Activision Blizzard, Inc., a Delaware corporation (the “Company’). 
Each of Parent, Merger Sub and the Company are sometimes referred to as a “Party.” All 
capitalized terms that are used in this Agreement have the meanings given to them in Article I. 


RECITALS 


A. The Company Board has (i) determined that it is in the best interests of the Company 
and its stockholders to enter into this Agreement providing for the merger of Merger Sub with and 
into the Company (collectively with the other transactions contemplated by this Agreement, the 
“Merger’’) in accordance with the General Corporation Law of the State of Delaware (the “DGCL”) 
upon the terms and subject to the conditions set forth herein and declared this Agreement advisable; 
(11) approved the execution and delivery of this Agreement by the Company, the performance by the 
Company of its covenants and other obligations hereunder, and the consummation of the Merger 
upon the terms and subject to the conditions set forth herein; (111) directed that the adoption of this 
Agreement be submitted to a vote at a meeting of the stockholders of the Company; and (iv) 
resolved to recommend that the stockholders of the Company vote in favor of the adoption of this 
Agreement in accordance with the DGCL. 


B. The boards of directors of each of Parent and Merger Sub have approved the 
execution and delivery of this Agreement, the performance of their respective covenants and other 
obligations hereunder, and the consummation of the Merger upon the terms and subject to the 
conditions set forth herein and the board of directors of Merger Sub has declared this Agreement 
advisable, directed that the adoption of this Agreement be submitted to a vote of Parent in its 
capacity as Merger Sub’s sole stockholder and resolved to recommend that Parent vote in favor of 
the adoption of this Agreement in accordance with the DGCL. 


AGREEMENT 


NOW, THEREFORE, in consideration of the foregoing premises and the representations, 
watranties, covenants and agreements set forth herein, as well as other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged and accepted, and 
intending to be legally bound hereby, Parent, Merger Sub and the Company agree as follows: 


ARTICLE I 
DEFINITIONS & INTERPRETATIONS 


1.1 Certain Definitions. For all purposes of and pursuant to this Agreement, the following 
capitalized terms have the following respective meanings: 


(a) “Acceptable Confidentiality Agreement” means a customary confidentiality 
agreement containing provisions that require any counterparty thereto (and any of its Affiliates and 
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representatives named therein) that receives non-public information of or with respect to the 
Company to keep such information confidential (it being understood that such agreement need not 
contain provisions that would prohibit the making of any Acquisition Proposal) and with other terms 
that are no less restrictive in the aggregate to such counterparty (and any of its Affiliates and 
representatives named therein) than the terms of the Confidentiality Agreement. 


(b) “Acquisition Proposal” means any offer or proposal (other than an offer or 
proposal by Parent or Merger Sub) relating to an Acquisition Transaction. 


(c) “Acquisition Transaction” means any transaction or series of related transactions 
(other than the Merger) involving: 


(i) any direct or indirect purchase or other acquisition by any Person or 
“group” (as defined pursuant to Section 13(d) of the Exchange Act) of Persons, whether from the 
Company or any other Person(s), of securities representing more than 15% of the total outstanding 
voting power of the Company after giving effect to the consummation of such purchase or other 
acquisition, including pursuant to a tender offer or exchange offer by any Person or “group” of 
Persons that, if consummated in accordance with its terms, would result in such Person or “group” of 
Persons beneficially owning more than 15% of the total outstanding voting power of the Company 
after giving effect to the consummation of such tender or exchange offer; 


(ii) | any direct or indirect purchase (including by way of a merger, 
consolidation, business combination, recapitalization, reorganization, liquidation, dissolution or 
other transaction), license or other acquisition by any Person or “group” (as defined pursuant to 
Section 13(d) of the Exchange Act) of Persons of assets (including equity securities of any 
Subsidiary of the Company) constituting or accounting for more than 15% of the revenue, net 
income or consolidated assets of the Company and its Subsidiaries, taken as a whole; or 


(iii) | any merger, consolidation, business combination, recapitalization, 
reorganization, liquidation, dissolution or other transaction involving the Company (or any of its 
Subsidiaries whose business accounts for more than 15% of the revenue, net income or consolidated 
assets of the Company and its Subsidiaries, taken as a whole) in which the stockholders of the 
Company (or such Subsidiary) prior to such transaction will not own at least 85%, directly or 
indirectly, of the surviving company. 


(d) “Affiliate” means, with respect to any Person, any other Person that, directly or 
indirectly, controls, is controlled by or is under common control with such Person. For purposes of 
this definition, the term “control” (including, with correlative meanings, the terms “controlling,” 
“controlled by” and “under common control with’), as used with respect to any Person, means the 
possession, directly or indirectly, of the power to direct or cause the direction of the management and 
policies of that Person, whether through the ownership of voting securities, by contract or otherwise. 


(e) “Anti-Money Laundering Laws” means all applicable statutes, laws, rules, 
regulations or other requirements concerning anti-money laundering, proceeds of crime, combatting 
terrorism financing, and related financial recordkeeping and reporting, money transmission, money 


rm 
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service businesses, casinos, and other regulated financial institutions of all jurisdictions where the 
Company or any of its Subsidiaries conduct business. 


(f) “Antitrust Law” means collectively the Sherman Antitrust Act of 1890, the 
Clayton Antitrust Act of 1914, the HSR Act, the Federal Trade Commission Act of 1914, and all 
other Laws that are designed or intended to prohibit, restrict or regulate actions having the purpose 
or effect of monopolization or restraint of trade or significant impediments or lessening of 
competition or the creation or strengthening of a dominant position through merger or acquisition, in 
any case that are applicable to the Merger. 


(g) “Audited Company Balance Sheet” means the consolidated balance sheet (and 
the notes thereto) of the Company and its consolidated Subsidiaries as of December 31, 2020, set 
forth in the Company’s Annual Report on Form 10-K filed by the Company with the SEC for the 
fiscal year ended December 31, 2020. 


(h) “Business Day” means each day that is not a Saturday, Sunday or other day on 
which banks in the City of New York, New York are authorized or required by applicable Law to be 
closed. 


(i) “Chosen Courts” means the Court of Chancery of the State of Delaware or, to the 
extent that the Court of Chancery of the State of Delaware does not have subject matter jurisdiction, 
any state or federal court in the State of Delaware. 


(j) “Code” means the Internal Revenue Code of 1986, as amended. 
(k) “Company Board” means the Board of Directors of the Company. 


(1) “Company Capital Stock” means the Company Common Stock and the 
Company Preferred Stock. 


(m)“Company Common Stock” means the common stock, par value $0.000001 per 
share, of the Company. 


(n) “Company Intellectual Property” means any Intellectual Property that is owned 
or purported to be owned by the Company or any of its Subsidiaries. 


(o) “Company Material Adverse Effect” means any change, event, violation, 
inaccuracy, effect or circumstance (each, an “Effect”) that, individually or taken together with all 
other Effects that exist or have occurred prior to the date of determination of the occurrence of the 
Company Material Adverse Effect, (a) has had or would reasonably be expected to have a material 
adverse effect on the business, assets, liabilities, financial condition or results of operations of the 
Company and its Subsidiaries, taken as a whole, or (b) would, or would reasonably be expected to, 
prevent or delay past the Termination Date the ability of the Company to consummate the 
transactions contemplated by this Agreement; provided that, in the case of clause (a) only, none of 
the following (by itself or when aggregated), to the extent occurring after the date of this Agreement, 
will be deemed to be or constitute a Company Material Adverse Effect or will be taken into account 


a. 
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when determining whether a Company Material Adverse Effect has occurred or may, would or could 
occur: 


(i) | changes in general economic conditions in the United States or any other 
country or region in the world, or changes in conditions in the global economy generally; 


(ii) | changes in conditions in the financial markets, credit markets or capital 
markets in the United States or any other country or region in the world, including (A) changes in 
interest rates or credit ratings in the United States or any other country; (B) changes in exchange 
rates for the currencies of any country; or (C) any suspension of trading in securities (whether equity, 
debt, derivative or hybrid securities) generally on any securities exchange or over-the-counter market 
operating in the United States or any other country or region in the world; 


(iii) any Effect generally affecting the industries in which the Company and its 
Subsidiaries conduct business; 


(iv) changes in regulatory, legislative or political conditions in the United States 
or any other country or region in the world; 


(v) any geopolitical conditions, outbreak of hostilities, acts of war, sabotage, 
terrorism or military actions (including any escalation or general worsening of any such hostilities, 
acts of war, sabotage, terrorism or military actions) in the United States or any other country or 
region in the world; 


(vi) earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires 
or other natural disasters, weather conditions and other similar force majeure events in the United 
States or any other country or region in the world; 


(vii) | any epidemics, pandemics or contagious disease outbreaks (including 
COVID-19) and any political or social conditions, including civil unrest, protests and public 
demonstrations or any other COVID-19 Measures that relate to, or arise out of, an epidemic, 
pandemic or disease outbreak (including COVID-19) or any change in such COVID-19 Measures, 
directive, pronouncement or guideline or interpretation thereof, or any material worsening of such 
conditions threatened or existing as of the date of this Agreement, in the United States or any other 
country or region in the world; 


(viii) the public announcement or pendency of this Agreement or the Merger, it 
being understood that the exceptions in this clause (viii) will not apply with respect to references to 
Company Material Adverse Effect of the representations and warranties contained in Section 3.5 
(and in Section 7.2(a) and Section 8.1(e) to the extent related to such portions of such representations 
and warranties); 


(ix) any action taken or refrained from being taken, in each case, which Parent 
has expressly approved, consented to or requested in writing following the date of this Agreement or 
which is required by the terms of this Agreement; 


ihe 
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(x) | changes or proposed changes in GAAP or other accounting standards or 
Law (or the enforcement or interpretation of any of the foregoing); 


(xi) changes in the price or trading volume of the Company Common Stock or 
Indebtedness of the Company and its Subsidiaries, in and of itself (it being understood that any cause 
of such change may, subject to the other provisions of this definition, be deemed to constitute a 
Company Material Adverse Effect and may be taken into consideration when determining whether a 
Company Material Adverse Effect has occurred); 


(xii) any failure, in and of itself, by the Company and its Subsidiaries to meet 
(A) any public estimates or expectations of the Company’s revenue, earnings or other financial 
performance or results of operations for any period; or (B) any internal budgets, plans, projections or 
forecasts of its revenues, earnings or other financial performance or results of operations (it being 
understood that any cause of any such failure may, subject to the other provisions of this definition, 
be deemed to constitute a Company Material Adverse Effect and may be taken into consideration 
when determining whether a Company Material Adverse Effect has occurred); 


(xiii) any Transaction Litigation; and 


(xiv) any of the matters set forth in Section 1.1(0)(xiv) of the Company 
Disclosure Letter; 


provided further, that with respect to clauses (i) through (vii) and (x) of this definition, such Effects 
shall be taken into account in determining whether a “Company Material Adverse Effect” has 
occurred or would reasonably be expected to occur, in each case, to the extent that such Effect has 
had a disproportionate adverse effect on the Company and its Subsidiaries relative to other 
companies operating in the industries in which the Company and its Subsidiaries conduct business, 
in which case only the incremental disproportionate adverse impact of such Effect may be taken into 
account in determining whether there has occurred a Company Material Adverse Effect. 


(p) “Company Options” means any outstanding options to purchase shares of 
Company Common Stock granted pursuant to any of the Company Stock Plans. 


(q) “Company Preferred Stock” means the preferred stock, par value $0.000001 per 
share, of the Company. 


(r) “Company Products” means any products, content and services of the Company 
or its Subsidiaries. 


(s) “Company Stock-Based Award” means each outstanding right of any kind, 
contingent or accrued, to receive or retain shares of Company Common Stock or receive a cash 
payment equal to or based on, in whole or in part, the value of Company Common Stock, in each 
case, granted pursuant to any of the Company Stock Plans (including performance shares, 
performance-based units, market stock units, restricted stock, restricted stock units, phantom units, 
deferred stock units and dividend equivalents), other than Company Options. 
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(t) “Company Stock Plans” means (i) the compensatory equity plans set forth in 
Section 1.1(t) of the Company Disclosure Letter and (ii) any other compensatory equity plans or 
Contracts of the Company, including option plans or Contracts assumed by the Company pursuant to 
a merger, acquisition or other similar transaction. 


(u) “Company Stockholders” means the holders of shares of Company Common 
Stock. 


(v) “Continuing Employees” means each individual who is an employee of the 
Company or any of its Subsidiaries immediately prior to the Effective Time and continues to be an 
employee of Parent or one of its Subsidiaries (including the Surviving Corporation) immediately 
following the Effective Time, but only for so long as such individual is so employed. 


(w) “Contract” means any written contract, subcontract, note, bond, mortgage, 
indenture, lease, license, sublicense or other binding agreement. 


(x) “COVID-19” means SARS-Co V-2, SARS-Co V-2 variants or COVID-19. 
(y) “COVID-19 Measures” means quarantine, “shelter in place,” “stay at home,” 
workforce reduction, social distancing, shut down, closure, sequester, safety or similar laws, 
directives, restrictions, guidelines, responses or recommendations of or promulgated by any 
Governmental Authority, including the Centers for Disease Control and Prevention and the World 
Health Organization, or other reasonable actions taken, in each case, in connection with or in 
response to COVID-19 and any evolutions, variants or mutations thereof or related or associated 
epidemics, pandemics or disease outbreaks. 


(z) “Credit Facility” means the revolving credit facility commitments extended to 
the Company pursuant to the terms and conditions of the Credit Facility Agreement. 


(aa) “Credit Facility Agreement” means the Credit Agreement, dated as of 
October 11, 2013, among the Company, the guarantors party thereto, Bank of America, N.A., as 
administrative agent, and the other parties thereto, as amended by the First Amendment, dated as of 
November 2, 2015, the Second Amendment, dated as of November 13, 2015, the Third Amendment, 
dated as of December 14, 2015, the Fourth Amendment, dated as of March 31, 2016, the Fifth 
Amendment, dated as of August 23, 2016, the Sixth Amendment, dated as of February 3, 2017, and 
the Seventh Amendment, dated as of August 24, 2018. 


(bb) “DOJ” means the United States Department of Justice or any successor 
thereto. 


(cc) “Environmental Law” means any Law relating to pollution, the protection of 
the environment (including ambient air, surface water, groundwater or land) or exposure of any 
Person with respect to Hazardous Substances or otherwise relating to the production, use, storage, 
treatment, transportation, recycling, disposal, discharge, release or other handling of any Hazardous 
Substances, or the investigation, clean-up or remediation thereof. 
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(dd) “ERISA” means the Employee Retirement Income Security Act of 1974, as 
amended, and the regulations promulgated thereunder. 


(ee) “Exchange Act” means the Securities Exchange Act of 1934. 


(ff) “Exchange Ratio” means a fraction (i) the numerator of which is the Merger 
Consideration and (ii) the denominator of which is the Parent Stock Price, rounded to four decimal 
places (with amounts 0.00005 and above rounded up). 


(gg) “Foreign Investment Law” means any applicable Laws, including any state, 
national or multi-jurisdictional Laws, that are designed or intended to prohibit, restrict or regulate 
actions by foreigners to acquire interests in or control over domestic equities, securities, entities, 
assets, land or interests. 


(hh) “FTC” means the United States Federal Trade Commission or any successor 
thereto. 


(ii) “GAAP” means generally accepted accounting principles, consistently applied, in 
the United States. 


(jj) “Government Official” means any officer or employee of a government or any 
department, agency or instrumentality thereof, or of a public international organization, or any 
person acting in an official capacity or on behalf of any such government, department, agency or 
instrumentality or for, or on behalf of, such public international organization, including but not 
limited to directors, officers, managers, employees and other agents of any enterprise owned directly 
or indirectly by a government or public international organization. 


(kk) “Governmental Authority” means any government, governmental or 
regulatory (including any stock exchange or other self-regulatory organization) entity or body, 
department, commission, board, agency or instrumentality, and any court, tribunal, arbitrator or 
judicial body, in each case whether federal, state, county or provincial, and whether local or foreign. 


(11) “Hazardous Substance” means any substance, material or waste that is 
characterized or regulated by a Governmental Authority pursuant to any Environmental Law as 
“hazardous,” “pollutant,” “contaminant,” “toxic” or “radioactive,” including petroleum and 
petroleum products, polychlorinated biphenyls and friable asbestos. 


99 66 99 66. 


(mm) “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, as amended. 


(nn) “Indebtedness” means any of the following liabilities or obligations: 
(1) indebtedness for borrowed money (including any principal, premium, accrued and unpaid 
interest, related expenses, prepayment penalties, commitment and other fees, sale or liquidity 
participation amounts, retmbursements, indemnities and all other amounts payable in connection 
therewith); (ii) liabilities evidenced by bonds, debentures, notes or other similar instruments or debt 
securities; (iii) liabilities pursuant to or in connection with letters of credit or banker’s acceptances or 
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similar items (in each case whether or not drawn, contingent or otherwise); (iv) liabilities related to 
the deferred purchase price of property or services other than those trade payables incurred in the 
ordinary course of business; (v) liabilities arising from cash/book overdrafts; (vi) liabilities pursuant 
to capitalized leases; (vii) liabilities pursuant to conditional sale or other title retention agreements; 
(viii) liabilities with respect to vendor advances or any other advances; (ix) liabilities arising out of 
interest rate and currency derivative arrangements, forward contracts and any other arrangements 
designed to provide protection against fluctuations in interest or currency rates; (x) deferred 
purchase price liabilities related to past acquisitions; (xi) liabilities with respect to deferred 
compensation for services; (xii) liabilities arising in connection with earnouts, holdbacks, purchase 
price adjustments or other contingent payment obligations; (xiii) liabilities under sale-and-leaseback 
transactions, agreements to repurchase securities sold and other similar financing transactions; 

(xiv) liabilities arising from any breach of any of the foregoing; and (xv) indebtedness of the type 
referred to in clauses (i) through (xiv) of others guaranteed by the Company or any of its 
Subsidiaries or secured by any Lien. 


(oo) “Industry Standards” means all industry and self-regulatory organization 
standards, to the extent applicable to the Company or its Subsidiaries, including, to the extent 
applicable to the Company or its Subsidiaries, standards of the Entertainment Software Ratings 
Board, the International Game Developers Association, Games Rating Authority and Video 
Standards Council. 


(pp) “Intellectual Property” means all worldwide intellectual property rights, 
including all: (i) patents, trade secrets, know-how, confidential data, algorithms, inventions, methods 
and processes; (ii) copyrights (including copyrights in IT Assets) and database rights; (i11) moral 
rights, rights of publicity, “name and likeness” and similar rights; (iv) trademarks, service marks, 
corporate, trade and d/b/a names, logos, trade dress, domain names, social and mobile media 
identifiers and other source indicators, and all goodwill and all common law rights related thereto 
(“Marks”); and (v) registrations, applications, renewals, divisions, continuations, continuations-in- 
part, re-issues, re-examinations, foreign counterparts and equivalents of any of the foregoing. 


(qq)  “Intervening Event” means any positive change, effect, development, 
circumstance, condition, event or occurrence that (i) materially improves the business, assets or 
operations of the Company, (ii) as of the date of this Agreement was not known to the Company 
Board, or the consequences of which (based on facts known to the members of the Company Board 
as of the date of this Agreement) were not reasonably foreseeable as of the date of this Agreement, 
and (ii1) is not related to an Acquisition Proposal. 


(rr) “IRS” means the United States Internal Revenue Service or any successor thereto. 


(ss)“IT Assets” means all hardware, firmware, middleware, software, databases, 
websites, applications, code, systems, networks and other computer, communication and information 
technology assets and equipment, including any of the foregoing incorporated into or used to 
support, host or service Company Products. 
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(tt) “Knowledge” of a Person, with respect to any matter in question, means (i) with 
respect to the Company, the actual knowledge of the individuals set forth on Section 1.1(tt) of the 
Company Disclosure Letter; and (ii) with respect to Parent, the actual knowledge of the individuals 
set forth on Section 1.1(tt) of the Parent Disclosure Letter, in each case after reasonable inquiry of 
those employees who would reasonably be expected to have actual knowledge of the matter in 
question. 


(uu) “Law” means any federal, state, local, municipal, foreign, multi-national or 
other law, statute, constitution, ordinance, code, decree, order (including any executive order), 
directive, judgment, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, 
implemented or otherwise put into effect by or under the authority of any Governmental Authority 
and any order or decision of an applicable arbitrator or arbitration panel. 


(vv) “Legal Proceeding” means any claim, action, charge, lawsuit, litigation, 
hearing, investigation, inquiry, or other similarly formal legal proceeding, in each case, brought by 
or pending before any Governmental Authority, arbitrator, mediator or other tribunal. 


(ww) “Lien” means any lien, encumbrance, pledge, security interest, claim and 
defect, covenant, imperfection, mortgage, deed of trust, hypothecation, encroachment, easement, use 
restriction, right-of-way, charge, adverse ownership interest, attachment, option or other right to 
acquire an interest, right of first refusal or conditional sale or similar restriction on transfer of title or 
voting and other restriction of title. 


(xx) “Material Contract” means any of the following Contracts (but excluding 
Employee Plans): 


(i) | any “material contract” (as defined in Item 601(b)(10) of Regulation S-K 
promulgated by the SEC) with respect to the Company and its Subsidiaries, taken as whole; 


(ii) | material Contracts to which the Company or any of its Subsidiaries grants 
or is granted a license to use (or grants, is granted or shares rights or interests in or to use) any 
Intellectual Property, content, characters, features, data (excluding Personal Data) or IT Assets, 
including the following Contracts, to the extent they are material Contracts: (A) in-bound and out- 
bound licenses, royalty, consent, release, ownership, exclusivity, publishing, distribution, 
development, research and source code escrow agreements; (B) purchase options, rights of first 
refusal or negotiation, most favored nation, best price, price or content parity granted by the 
Company or any of its Subsidiaries; (C) hosting, support, maintenance, development, security and 
testing agreements; (D) sales and distribution agreements; (E) Contracts pursuant to which the 
Company or any of its Subsidiaries shares or makes available data (excluding Personal Data) 
generated in connection with usage of Company Products; and (F) non-disclosure and/or invention 
assignment agreements (for which only representative forms must be disclosed herein), in each case, 
other than (w) agreements for distribution of Company Products that would not be prohibited by 
Section 5.2(t) if entered into after the date hereof; (x) licenses granted by the Company or its 
Subsidiaries in the ordinary course of business or in connection with the provision or sale of any 
Company Products, in each case, consistent with past practice; (y) non-exclusive licenses of 
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commercially available software or other technology granted to the Company or its Subsidiaries; or 
(z) any licenses to software and materials licensed as open-source, public-source or freeware; 


(iii) | any Contract containing any covenant (A) materially limiting the right of 
the Company or any of its Subsidiaries or their respective Affiliates to engage in any line of business 
or to compete with any Person in any line of business or in any geographic area that is material to the 
Company; (B) prohibiting the Company or any of its Subsidiaries from engaging in any material 
business with any Person or levying a material fine, charge or other payment for doing so; or (C) 
granting any material “most favored nation” status or similar pricing rights, granting exclusive 
material sales, distribution, marketing, streaming or other exclusive rights for a material period of 
time or granting material rights of first offer or rights of first refusal for a material period of time, in 
the case of each of clauses (A) through (C), other than any such Contracts that (x) are not material to 
the Company and its Subsidiaries, taken as a whole or (y) may be cancelled without liability to the 
Company or its Subsidiaries upon notice of thirty (30) days or less; 


(iv) | any Contract (A) relating to the disposition or acquisition of more than 
$35,000,000 of assets by the Company or any of its Subsidiaries after the date of this Agreement 
other than in the ordinary course of business; (B) pursuant to which the Company or any of its 
Subsidiaries will acquire any ownership interest of more than $35,000,000 in any other Person or 
other business enterprise other than any Subsidiary of the Company; or (C) that is an agreement with 
respect to any acquisition or divestiture of more than $35,000,000 pursuant to which the Company or 
any of its Subsidiaries has continuing indemnification, “earn-out” or other contingent payment 
obligations; 


(v) any mortgages, indentures, guarantees, loans or credit agreements, security 
agreements or other Contracts relating to Indebtedness, in each case in excess of $25,000,000, other 
than (A) accounts receivables and payables in the ordinary course of business; (B) loans to wholly 
owned Subsidiaries of the Company in the ordinary course of business; and (C) extensions of credit 
to customers in the ordinary course of business; 


(vi) any Lease or Sublease set forth in Section 3.14(b) or Section 3.14(c) of the 
Company Disclosure Letter; 


(vii) | any Contract providing for indemnification of any officer, director or 
employee by the Company or any of its Subsidiaries; 


(viii) | any Contract that involves a material joint venture, joint development 
agreement (of Intellectual Property or otherwise), collaboration agreement, strategic alliance or 
strategic partnership, limited liability company, partnership or other similar agreement or 
arrangement relating to the formation, creation, operation, management or control of any of the 
foregoing; 


(ix) | any Contract containing any support, maintenance or service obligation on 
the part of the Company or any of its Subsidiaries that represents revenue in excess of $25,000,000 
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on an annual basis, other than those Contracts that may be cancelled without liability to the 
Company or any of its Subsidiaries upon notice of ninety (90) days or less; 


(x) | any Contract that prohibits the payment of dividends or distributions in 
respect of the capital stock of the Company or any of its Subsidiaries, prohibits the pledging of the 
capital stock of the Company or any Subsidiary of the Company, prohibits the issuance of guarantees 
by the Company or any Subsidiary of the Company or grants any rights of first refusal or rights of 
first offer or similar rights or that limits or proposes to limit the ability of the Company or any of its 
Subsidiaries or Affiliates to sell, transfer, pledge or otherwise dispose of any assets or businesses in 
excess of $50,000,000; 


(xi) | any Contract that contains a put, call or similar right pursuant to which the 
Company or any of its Subsidiaries could be required to purchase or sell, as applicable, any equity 
interests of any Person or assets, in each case with a value in excess of $35,000,000; 


(xii) any Contract that (A) is with a Significant Vendor or (B) resulted in 
payments by the Company or its Subsidiaries of more than $35,000,000 during the 12 months ended 
December 31, 2021 or is reasonably likely to result in payments by the Company or its Subsidiaries 
of more than $35,000,000 during the 12 months ending December 31, 2022; 


(xiii) — any Contract that (A) is with a Significant Customer or (B) resulted in 
payments to the Company or its Subsidiaries of more than $25,000,000 during the 12 months ended 
December 31, 2021 or is reasonably likely to result in payments to the Company or its Subsidiaries 
of more than $25,000,000 during the 12 months ending December 31, 2022; and 


(xiv) | any Contract that is an agreement that is material to the Company and its 
Subsidiaries, taken as a whole, with any Governmental Authority. 


(yy) “Merger Consideration” means $95.00 in cash, without interest. 
(zz) “NASDAQ” means The Nasdaq Stock Market. 


(aaa) “Open Source License” means any license for open source, public source or 
freeware software that is considered an open source software license by the Open Source Initiative 
or a free software license by the Free Software Foundation, including any version of the GNU 
General Public License, GNU Lesser/Library General Public License, Affero General Public 
License, Apache Software License, Mozilla Public License, BSD License, MIT License and 
Common Public License. 


(bbb) “Owned Company Shares” means the Cancelled Owned Company Shares 
and the Specified Owned Company Shares, collectively. 


(ccc) ‘Parent Common Stock” means the common stock, par value $0.00000625 
per share, of Parent. 
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(ddd) “Parent Material Adverse Effect” means any Effect that would, or would 
reasonably be expected to, prevent or materially impede or materially delay, or prevents or 
materially impedes or materially delays, the consummation by Parent or Merger Sub of the Merger 
and the other transactions contemplated by this Agreement. 


(eee) “Parent Stock Plan” means Parent’s 2001 Stock Plan, as amended and 
restated. 


(fff) “Parent Stock Price” means an amount equal to the volume weighted 
average price per share rounded to four decimal places (with amounts 0.00005 and above rounded 
up) of Parent Common Stock on NASDAQ (as reported by Bloomberg L.P. or another authoritative 
source mutually selected by Parent and the Company) for the five consecutive trading days ending 
with the last trading day ending immediately prior to the Closing Date. 


(ggg) “Permitted Liens” means any of the following: (1) liens for Taxes, 
assessments and governmental charges or levies either not yet delinquent or that are being contested 
in good faith and by appropriate proceedings and for which appropriate reserves have been 
established to the extent required by GAAP; (ii) mechanics, carriers’, workmen’s, warehouseman’s, 
repairmen’s, materialmen’s or other similar liens or security interests that are not yet due or that are 
being contested in good faith and by appropriate proceedings; (111) third Person leases, subleases and 
licenses (other than capital leases and leases underlying sale and leaseback transactions) entered into 
in the ordinary course of business; (iv) pledges or deposits to secure obligations pursuant to workers’ 
compensation Laws or similar legislation or to secure public or statutory obligations; (v) pledges and 
deposits to secure the performance of bids, trade contracts, leases, surety and appeal bonds, 
performance bonds and other obligations of a similar nature, in each case in the ordinary course of 
business; (vi) defects, imperfections or irregularities in title, easements, covenants and rights of way 
(unrecorded and of record) and other similar liens (or other encumbrances of any type), in each case 
that do not, and are not reasonably likely to, adversely affect in any material respect the current use 
or occupancy of the applicable property owned, leased, used or held for use by the Company or any 
of its Subsidiaries; (vii) zoning, building and other similar codes or restrictions which are not 
violated in any material respect by the current use or occupancy of the real property subject thereto; 
(viil) liens the existence of which are disclosed in the notes to the consolidated financial statements 
of the Company included in the Company SEC Reports filed as of the date of this Agreement; (1x) 
licenses to Company Intellectual Property entered into in the ordinary course of business consistent 
with past practice; (x) any other liens that do not secure a liquidated amount, that have been incurred 
or suffered in the ordinary course of business, and that would not, individually or in the aggregate, 
have a Company Material Adverse Effect; and (xi) statutory, common law or contractual liens of 
landlords under Leases or liens against the fee interests of the landlord or owner of any Leased Real 
Property. 


(hhh) “Person” means any individual, corporation (including any non-profit 
corporation), limited liability company, joint stock company, general partnership, limited 
partnership, limited liability partnership, joint venture, estate, trust, firm, Governmental Authority or 
other enterprise, association, organization or entity. 
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(iii)“Personal Data” means all information that identifies, is capable of identifying 
(directly or indirectly, either alone or in combination with other data) or otherwise relates to an 
individual person or household, personal or personally identifiable data or information, including 
personal data (or the equivalent) as defined in any applicable Law. 


(jjj)“Privacy Laws” means all U.S., state and foreign Laws relating to Personal Data, 
including the European Union’s General Data Protection Regulation and ePrivacy Directive, the UK 
General Data Protection Regulation, the California Consumer Privacy Act, the Illinois Biometric 
Information Privacy Act, the Children’s Online Privacy Protection Act, the Personal Information 
Protection and Electronic Documents Act 2000, the UK Data Protection Act of 2018, and any other 
Laws governing the privacy, security, integrity, accuracy, Processing or other protection of Personal 
Data. 


(kkk) “Privacy Policies” means all (i) policies, representations, and statements 
relating to Personal Data and/or the Processing thereof, including those posted or made publicly 
available or provided to end users, employees or business partners in any media by the Company or 
its Subsidiaries and (ii) Industry Standards governing Personal Data or cybersecurity. 


(1ll)“Process” or “Processing” means, with respect to data (including Personal Data), 
the use, collection, creation, receipt, processing, aggregation, storage, maintenance, adaption, 
alteration, transfer, transmission, disclosure, dissemination, combination, erasure, destruction, de- 
identification, pseudonymizing or anonymizing of such data, any other operation or set of operations 
that is performed on data or on sets of data, in each case, whether or not by automated means, and 
any other form of processing, including as defined by or under any applicable Law. 


(mmm)“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002. 


(nnn) “SEC” means the United States Securities and Exchange Commission or any 
successor thereto. 


(ooo) “Securities Act” means the Securities Act of 1933. 


(ppp) “Senior Notes” means the (i) 3.400% senior notes due September 15, 2026 
issued pursuant to the Indenture, dated as of September 19, 2016, by and among the Company, the 
Trustee, and the guarantors party thereto (the “Indenture’’), (11) 3.400% senior notes due June 15, 
2027 issued pursuant to the Base Indenture, dated as of May 26, 2017, between the Company and the 
Trustee (the “Base Indenture”), as supplemented by the First Supplemental Indenture, dated as of 
May 26, 2017, between the Company and the Trustee (together with the Base Indenture, the “First 
Supplemental Indenture’), (iii) 1.350% senior notes due September 15, 2030 issued pursuant to the 
Base Indenture, as supplemented by the Second Supplemental Indenture, dated as of August 10, 
2020, between the Company and the Trustee (together with the Base Indenture, the “Second 
Supplemental Indenture’), (iv) 4.500% senior notes due June 15, 2047 issued pursuant to the First 
Supplemental Indenture and (v) 2.500% senior notes due September 15, 2050 issued pursuant to the 
Second Supplemental Indenture. 
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(qqq) “Significant Customer” means each of the 10 largest customers to the 
Company and its Subsidiaries (or groups of related customers) by accounts receivable, taken as a 
whole, at December 31, 2021, which customers are set forth on Section 1.1(qqq) of the Company 
Disclosure Letter. 


(rrr) “Significant Vendor” means (i) each of the 10 largest suppliers, vendors, 
content partners or service providers to the Company and its Subsidiaries (or groups of related 
vendors or suppliers) by payments on invoices, taken as a whole, during the 12-month period ended 
on December 31, 2021, which vendors are set forth on Section 1.1(rrr) of the Company Disclosure 
Letter; and (ii) any other material vendors or suppliers of the Company with material agreements 
with the Company who are data center, data processing, cloud or hosting vendors. 


(sss) “Specified Litigation” means any of the matters set forth on Section 1.1(sss) 
of the Company Disclosure Letter. 


(ttt)““Specified OSS License” means an Open Source License that (i) requires that 
source code be licensed, distributed, released, conveyed or made available if such software (or any 
software incorporating, derived from, linking to or with the same) is licensed, distributed, modified, 
released, conveyed or otherwise made available or accessible to any third party (“Distributed”); (11) 
requires that the right to make derivative works of such software be granted to any licensee of such 
software if any such software is Distributed to other Persons; (111) requires that the software be 
Distributed to any licensee if it is Distributed to other Persons and that each licensee further 
Distribute such software on the same license terms if it is Distributed and/or (iv) expressly grants a 
patent license, covenant not to sue or non-assertion covenant of such license if any software 
governed by such license is Distributed to other Persons. 


(uuu) “Specified Owned Company Shares” means all shares of Company 
Common stock held by the Specified Subsidiary as of immediately prior to the Effective Time. 


(vvv) “Specified Subsidiary” means Amber Holding Subsidiary Co., a Delaware 
corporation and a wholly owned Subsidiary of the Company. 


(www) “Subsidiary” of any Person means (i) a corporation more than 50% of the 
combined voting power of the outstanding voting stock of which is owned, directly or indirectly, by 
such Person or by one or more other Subsidiaries of such Person or by such Person and one or more 
other Subsidiaries of such Person; (11) a partnership of which such Person or one or more other 
Subsidiaries of such Person or such Person and one or more other Subsidiaries thereof, directly or 
indirectly, is the general partner and has the power to direct the policies, management and affairs of 
such partnership; (iii) a limited liability company of which such Person or one or more other 
Subsidiaries of such Person or such Person and one or more other Subsidiaries of such Person, 
directly or indirectly, is the managing member and has the power to direct the policies, management 
and affairs of such company; or (iv) any other Person (other than a corporation, partnership or 
limited liability company) in which such Person or one or more other Subsidiaries of such Person or 
such Person and one or more other Subsidiaries of such Person, directly or indirectly, has at least a 
majority ownership or the power to direct the policies, management and affairs thereof (including by 


-14- 


Case 3:22-cv-08991-JSC Document 163-10 Filed 05/05/23 Page 20 of 35 


contract). Notwithstanding the foregoing, the entities set forth on Section 1.1(www) of the Company 
Disclosure Letter (each, a “Specified JV Entity” and together, the “Specified JV Entities”) shall 
not be deemed to be Subsidiaries of the Company, except that with respect to the definition of 
Company Material Adverse Effect, representations and warranties set forth in 3.5(a), 3.5(c), 3.6, 3.8, 
3.20, 3.21, 3.22, and 3.23 and the covenants set forth in Section 5.2, the term “Subsidiary” in such 
definition, representations and warranties and covenants shall be deemed to include the Specified JV 
Entities; provided, that such representations and warranties shall be deemed to be made to the 
Knowledge of the Company insofar as they relate to any Specified JV Entity. 


(xxx) “Superior Proposal” means any bona fide written Acquisition Proposal for an 
Acquisition Transaction that the Company Board has determined in good faith (after consultation 
with the Company’s financial advisor and outside legal counsel) is on terms that would be more 
favorable, from a financial point of view, to the Company Stockholders (in their capacity as such) 
than the Merger (taking into account any revisions to this Agreement made or proposed in writing by 
Parent prior to the time of such determination and after taking into account those factors and matters 
deemed relevant in good faith by the Company Board, including the identity of the Person making 
the proposal, the conditionality of such proposal, the likelihood of consummation in accordance with 
the terms of such proposal, and the legal, financial (including the financing terms), regulatory, timing 
and other aspects of such proposal). For purposes of the reference to an “Acquisition Proposal” in 
this definition, all references to “15%” in the definition of “Acquisition Transaction” will be deemed 
to be references to “50%.” 


(yyy) “Tax Contest” means any inquiry, audit, examination, hearing, trial, appeal, 
or other administrative or judicial proceeding with respect to any Taxes or Tax Returns of Company. 


(zzz) “Tax Group” means any “affiliated group” of corporations within the 
meaning of Section 1504 of the Code (or any similar affiliated, combined, consolidated, or unitary 
group or arrangement for group relief for state, local, or foreign Tax purposes). 


(aaaa) “Taxes” means any United States federal, state, local and non-United States 
taxes, charges, fees, levies, imposts, duties, and other similar assessments or charges of any kind 
whatsoever, imposed by any Governmental Authority in the nature of a tax, including gross receipts, 
income, profits, sales, use, occupation, value added, ad valorem, transfer, franchise, withholding, 
payroll, employment, excise and property taxes, assessments and any similar government charges 
and impositions of any kind, together with all interest, penalties and additions imposed with respect 
to such amounts. 


(bbbb) “Transaction Litigation” means any Legal Proceeding against the Company 
or any of its Subsidiaries or Affiliates or directors or otherwise relating to, involving or affecting the 
Company or any of its Subsidiaries or Affiliates, in each case in connection with, arising from or 
otherwise relating to the Merger or any other transaction contemplated by this Agreement, including 
any Legal Proceeding alleging or asserting any misrepresentation or omission in the Proxy 
Statement. 
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(cccc) “Trustee” means Wells Fargo Bank, National Association, as trustee under the 
Indenture, the Base Indenture, the First Supplemental Indenture or the Second Supplemental 
Indenture, as applicable. 


(dddd) “WARN” means the United States Worker Adjustment and Retraining 
Notification Act and any similar U.S. state or U.S. local Law. 


1.2. = Additional Definitions. The following capitalized terms have the respective meanings 
given to them in the respective Sections of this Agreement set forth opposite each of the capitalized 
terms below: 


Term Section Reference 
Agreement Preamble 
Alternative Acquisition Agreement 5.3(a) 
Assumed Company Option 2.8(c)(i) 
Assumed Company Stock-Based Award 2.8(c)(i1) 
Base Indenture 1.1(ppp) 
Book-Entry Shares 2.9(b) 
Burdensome Condition 6.2(b) 
Bylaws aA 
Cancelled Owned Company Shares 2.7(a)(il) 
Capitalization Date 3.7(a) 
Certificate of Merger 22 
Certificates 2.9(b) 
Charter 3.1 
Closing 2:5 
Closing Date 25 
Collective Bargaining Agreement 3.19(a) 
Company Preamble 
Company Board Recommendation 3.3(a) 
Company Board Recommendation Change 5.3(c)(i) 
Company Disclosure Letter 1.4(a) 
Company Employee 3.18(1) 
Company Plans 6.9(b) 
Company Recent SEC Reports Article II 
Company SEC Reports 3.9 
Company Securities 3.7(d) 
Company Stockholder Meeting 6.4(a) 
Company Termination Fee 8.3(b)(i) 
Comparable Plans 6.9(b) 
Confidentiality Agreement 9.4 
Consent 3.6 

D&O Insurance 6.8(c) 
DGCL Recitals 
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Term 


Section Reference 


Dissenting Company Shares 
Effect 

Effective Time 

Electronic Delivery 
Employee Plans 

ERISA Affiliate 

Exchange Fund 

FinCEN 

First Supplemental Indenture 
Indemnified Persons 
Indenture 

Initial Termination Date 
Injunction 

International Employee Plan 
Lease 

Leased Real Property 
Maximum Annual Premium 
Merger 

Merger Sub 

New Plans 

Notice Period 

OFAC 

Old Plans 

Owned Real Property 

Parent 

Parent Disclosure Letter 
Parent Qualified Plan 

Parent Recent SEC Reports 
Parent Termination Fee 

Party 

Paying Agent 

Payoff Letter 

Permits 

Proxy Statement 
Representatives 

Repurchase Transaction 
Repurchase Transaction Notice 
Requisite Stockholder Approval 
Revolving Credit Facility Termination 
Sanctioned Countries 
Sanctioned Person 

Sanctions 

Second Supplemental Indenture 


age 


2.7(b)(i) 
1.1(0) 
22 

9.12 
3.18(a) 
3.18(a) 
2.9(a) 
3.21(d) 
1.1(000) 
6.8(a) 
1.1(ppp) 
8.1(c) 
8.1(b) 
3.18(a) 
3.14(b) 
3.14(b) 
6.8(c) 
Recitals 
Preamble 
6.9(c) 
5.3(d)(i)(3) 
3.21(c) 
6.9(c) 
3.14(a) 
Preamble 
1.4(b) 
6.9(d) 
Article IV 
8.3(c)(i) 
Preamble 
2.9(a) 
6.16(d) 
3.20 
6.3(a) 
5.3(a) 
6.16(c) 
6.16(c) 
3.4 
6.16(d) 
3.21(c) 
3.21(c) 
3.21(c) 
1.1(ppp) 
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Term Section Reference 
Sublease 3.14(c) 
Surrendered Company Stock-Based Award 2.8(a) 

Surviving Corporation 2.1 

Tax Returns 3.17(a)(i) 
Termination Date 8.1(c) 


13 Certain Interpretations. 


(a) When a reference is made in this Agreement to an Article or a Section, such 
reference is to an Article or a Section of this Agreement unless otherwise indicated. When a 
reference is made in this Agreement to a Schedule or Exhibit, such reference is to a Schedule or 
Exhibit to this Agreement, as applicable, unless otherwise indicated. 


(b) When used herein, (i) the words “hereof,” “herein” and “herewith” and words of 
similar import will, unless otherwise stated, be construed to refer to this Agreement as a whole and 


not to any particular provision of this Agreement; and (ii) the words “include,” “includes” and 
“including” will be deemed in each case to be followed by the words “without limitation.” 


99 66 99 66 


(c) Unless the context otherwise requires, “neither,” “nor,” “any,” “either” and “or” 
are not exclusive. 


(d) The word “extent” in the phrase “to the extent” means the degree to which a 
subject or other thing extends, and does not simply mean “if.” 


(e) When used in this Agreement, references to “$” or “Dollars” are references to 
U.S. dollars. 


(f) The meaning assigned to each capitalized term defined and used in this 
Agreement is equally applicable to both the singular and the plural forms of such term, and words 
denoting any gender include all genders. Where a word or phrase is defined in this Agreement, each 
of its other grammatical forms has a corresponding meaning. 


(g) When reference is made to any party to this Agreement or any other agreement or 
document, such reference includes such party’s successors and permitted assigns. References to any 
Person include the successors and permitted assigns of that Person. 


(h) Unless the context otherwise requires, all references in this Agreement to the 
Subsidiaries of a Person will be deemed to include all direct and indirect Subsidiaries of such entity. 


(i) Areference to any specific legislation or to any provision of any legislation 
includes any amendment to, and any modification, re-enactment or successor thereof, any legislative 
provision substituted therefor and all rules, regulations and statutory instruments issued thereunder 
or pursuant thereto, except that, for purposes of any representations and warranties in this Agreement 
that are made as a specific date, references to any specific legislation will be deemed to refer to such 
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legislation or provision (and all rules, regulations and statutory instruments issued thereunder or 
pursuant thereto) as of such date. References to any agreement or Contract are to that agreement or 
Contract as amended, modified or supplemented from time to time. 


(j) Except as otherwise provided herein, all accounting terms used herein will be 
interpreted, and all accounting determinations hereunder will be made, in accordance with GAAP. 


(k) The table of contents and headings set forth in this Agreement are for convenience 
of reference purposes only and will not affect or be deemed to affect in any way the meaning or 
interpretation of this Agreement or any term or provision hereof. 


(1) References to “from” or “through” any date mean, unless otherwise specified, 
from and including or through and including such date, respectively. 


(m)The measure of a period of one month or year for purposes of this Agreement will 
be the date of the following month or year corresponding to the starting date. If no corresponding 
date exists, then the end date of such period being measured will be the next actual date of the 
following month or year (for example, one month following February 18 is March 18 and one month 
following March 31 is May 1). 


(n) The Parties agree that they have been represented by legal counsel during the 
negotiation and execution of this Agreement and therefore waive the application of any Law, 
regulation, holding or rule of construction providing that ambiguities in an agreement or other 
document will be construed against the Party drafting such agreement or document. 


(0) No summary of this Agreement or any Exhibit, Schedule or other document 
delivered herewith prepared by or on behalf of any Party will affect the meaning or interpretation of 
this Agreement or such Exhibit or Schedule. 


(p) The information contained in this Agreement and in the Company Disclosure 
Letter and the Parent Disclosure Letter is disclosed solely for purposes of this Agreement, and no 
information contained herein or therein will be deemed to be an admission by any Party to any third 
Person of any matter whatsoever, including (i) any violation of Law or breach of contract; or (11) that 
such information is material or that such information is required to be referred to or disclosed under 
this Agreement. 


(q) The representations and warranties in this Agreement are the product of 
negotiations among the Parties and are for the sole benefit of the Parties. Any inaccuracies in such 
representations and warranties are subject to waiver by the Parties in accordance with Section 8.5 
without notice or liability to any other Person. In some instances, the representations and warranties 
in this Agreement may represent an allocation among the Parties of risks associated with particular 
matters regardless of the knowledge of any of the Parties. Consequently, Persons other than the 
Parties may not rely on the representations and warranties in this Agreement as characterizations of 
actual facts or circumstances as of the date of this Agreement or as of any other date. 
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(r) Documents or other information or materials will be deemed to have been “made 
available” by the Company if such documents, information or materials have been (i) continuously 
made accessible to Parent by 4:00 p.m., Pacific time, on the date of this Agreement by means of a 
virtual data room managed by the Company at www.datasite.com; or (ii) delivered or provided to 
Parent or its Affiliates or Representatives by 4:00 p.m., Pacific time, on the date of this Agreement. 


1.4 Disclosure Letters. 


(a) The information set forth in the disclosure letter delivered by the Company to 
Parent and Merger Sub on the date of this Agreement (the “Company Disclosure Letter’’) will be 
disclosed under separate and appropriate Section and subsection references that correspond to the 
Sections and subsections of Article III and Article V to which such information relates. The 
information set forth in each Section or subsection of the Company Disclosure Letter will be deemed 
to be an exception to (or, as applicable, a disclosure for purposes of) (i) the representations and 
watranties (or covenants, as applicable) of the Company that are set forth in the corresponding 
Section or subsection of this Agreement; and (ii) any other representations and warranties (or 
covenants, as applicable) of the Company that are set forth in this Agreement, but in the case of this 
clause (ii) only if the relevance of that disclosure as an exception to (or a disclosure for purposes of) 
such other representations and warranties (or covenants, as applicable) is reasonably apparent on the 
face of such disclosure. 


(b) The information set forth in the disclosure letter delivered by Parent and 
Merger Sub to the Company on the date of this Agreement (the “Parent Disclosure Letter’’) will be 
disclosed under separate and appropriate Section and subsection references that correspond to the 
Sections and subsections of Article IV to which such information relates. The information set forth 
in each Section or subsection of the Parent Disclosure Letter will be deemed to be an exception to 
(or, as applicable, a disclosure for purposes of) (i) the representations and warranties (or covenants, 
as applicable) of Parent and Merger Sub that are set forth in the corresponding Section or subsection 
of this Agreement; and (ii) any other representations and warranties (or covenants, as applicable) of 
Parent and Merger Sub that are set forth in this Agreement, but in the case of this clause (ii) only if 
the relevance of that disclosure as an exception to (or a disclosure for purposes of) such other 
representations and warranties (or covenants, as applicable) is reasonably apparent on the face of 
such disclosure. 


ARTICLE II 
THE MERGER 


2.1 The Merger. Upon the terms and subject to the conditions set forth in this Agreement 
and the applicable provisions of the DGCL, on the Closing Date, (a) Merger Sub will be merged 
with and into the Company; (b) the separate corporate existence of Merger Sub will thereupon cease; 
and (c) the Company will continue as the surviving corporation of the Merger and a Subsidiary of 
Parent. The Company, as the surviving corporation of the Merger, is sometimes referred to herein as 
the “Surviving Corporation.” 
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adoption, approval or recommendation with respect to such Acquisition Proposal; or (3) a Company 
Board Recommendation Change. 


(g) Breach by Representatives. The Company agrees that any action taken by any 
Representative (other than any employee or consultant of the Company who is not at the senior vice 
president level or above or other officer of the Company) of the Company that, if taken by the 
Company, would be a breach of this Section 5.3, then such action will be deemed to constitute a 
breach by the Company of this Section 5.3. 


5.4. No Control of the Company’s Business. The Parties acknowledge and agree that the 
restrictions set forth in this Agreement are not intended to give Parent or Merger Sub, directly or 
indirectly, the right to control or direct the business or operations of the Company or its Subsidiaries 
at any time prior to the Effective Time. Prior to the Effective Time, the Company and its Subsidiaries 
will exercise, consistent with the terms, conditions and restrictions of this Agreement, complete 
control and supervision over their own business and operations. 


ARTICLE VI 
ADDITIONAL COVENANTS 


6.1 Required Action and Forbearance; Efforts. 


(a) Reasonable Best Efforts. Upon the terms and subject to the conditions set forth in 
this Agreement and provided that at all times the provisions of Section 6.2 shall govern the matters 
set forth therein, Parent and Merger Sub, on the one hand, and the Company, on the other hand, will 
use their respective reasonable best efforts to (A) take (or cause to be taken) all actions; (B) do (or 
cause to be done) all things; and (C) assist and cooperate with the other Parties in doing (or causing 
to be done) all things, in each case as are necessary, proper or advisable pursuant to applicable Law 
or otherwise to consummate and make effective, in the most expeditious manner practicable, the 
Merger, including by using reasonable best efforts to: 


(i) | cause the conditions to the Merger set forth in Article VII to be satisfied; 


(11) (1) seek to obtain all consents, waivers, approvals, orders and 
authorizations from Governmental Authorities; and (2) make all registrations, declarations and 
filings with Governmental Authorities, in each case that are necessary or advisable to consummate 
the Merger; and 


(iii) (1) seek to obtain all consents, waivers and approvals and (2) deliver all 
notifications pursuant to any Material Contracts (or other applicable Contracts of the Company or its 
Subsidiaries) in connection with this Agreement and the consummation of the Merger so as to seek 
to maintain and preserve the benefits to the Surviving Corporation of such Material Contracts (or 
other applicable Contracts of the Company or its Subsidiaries) as of and following the 
consummation of the Merger, in each of cases (1) and (2) to the extent directed to do so by Parent 
following consultation therewith. 
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and do, or cause to be done, all things reasonably necessary, proper or advisable on its part pursuant 
to applicable Law and the rules and regulations of NASDAQ to cause (a) the delisting of the 
Company Common Stock from NASDAQ as promptly as practicable after the Effective Time; and 
(b) the deregistration of the Company Common Stock pursuant to the Exchange Act as promptly as 
practicable after such delisting. 


6.15 Additional Agreements. If at any time after the Effective Time any further action is 
necessary or desirable to carry out the purposes of this Agreement or to vest the Surviving 
Corporation with full title to all properties, assets, rights, approvals, immunities and franchises of 
either of the Company or Merger Sub, then the proper officers and directors of each Party will use 
their reasonable best efforts to take such action. Without limiting the foregoing, the Company shall 
take the actions set forth on Section 6.15 of the Company Disclosure Letter. 


6.16 Senior Notes; Credit Facility. 


(a) Senior Notes. Notwithstanding anything to the contrary in this Agreement, prior to 
the Effective Time, the Company shall give any notices and take all other actions necessary in 
accordance with the terms of the Indenture, the First Supplemental Indenture, the Second 
Supplemental Indenture and the Senior Notes, which actions shall include, without limitation, the 
Company (or its Subsidiaries) (1) giving any notices that may be required in connection with the 
Merger and the other transactions contemplated by this Agreement, (11) preparing any supplemental 
indentures required in connection with the Merger and the other transactions contemplated by this 
Agreement and the consummation thereof to be executed and delivered to the Trustee at or prior to 
the Effective Time, in form and substance reasonably satisfactory to the Trustee and Parent, and (iii) 
delivering any opinions of counsel required to be delivered prior to the Effective Time and any 
officer’s certificates or other documents or instruments, as may be necessary to comply with all of 
the terms and conditions of the Indenture, the First Supplemental Indenture and the Second 
Supplemental Indenture in connection with the Merger and the other transactions contemplated by 
this Agreement, provided that opinions of counsel required by the Indenture, the First Supplemental 
Indenture or the Second Supplemental Indenture, as may be necessary to comply with all of the 
terms and conditions of the Indenture, the First Supplemental Indenture or the Second Supplemental 
Indenture in connection with the Merger and the other transactions contemplated by this Agreement 
shall be delivered by Parent and its counsel to the extent required to be delivered at or after the 
Effective Time. 


(b) Notifications under Senior Notes. The Company shall provide Parent and its 
counsel reasonable opportunity to review and comment on any notices, certificates, press releases, 
supplemental indentures, legal opinions, officer’s certificates or other documents or instruments 
required to be delivered pursuant to or in connection with the Indenture, the First Supplemental 
Indenture, the Second Supplemental Indenture or the Senior Notes in connection with the Merger 
and the other transactions contemplated by this Agreement prior to the dispatch or making thereof, 
and the Company shall promptly respond to any reasonable questions from, and reflect any 
reasonable comments made by, Parent or its counsel with respect thereto prior to the dispatch or 
making thereof. 
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reasonably informed of any material development in such matter and consider in good faith Parent’s 
comments with respect to the defense of such matter. 


ARTICLE VII 
CONDITIONS TO THE MERGER 


7A Conditions to Each Party’s Obligations to Effect the Merger. The respective 
obligations of Parent, Merger Sub and the Company to consummate the Merger are subject to the 
satisfaction or waiver (where permissible pursuant to applicable Law) prior to the Effective Time of 
each of the following conditions: 


(a) Requisite Stockholder Approval. The Company’s receipt of the Requisite 
Stockholder Approval at the Company Stockholder Meeting. 


(b) Competition Approvals. The waiting periods (and any extensions thereof), if any, 
applicable to the Merger pursuant to the HSR Act (or under any applicable timing agreements or 
commitments entered into with or made to the FTC or the DOJ to extend any waiting period or not 
close the transactions contemplated hereby) and the other Laws set forth in Section 7.1(b) of the 
Company Disclosure Letter will have expired or otherwise been terminated, or all requisite 
clearances, consents, and approvals pursuant thereto will have been obtained in each case, without 
the imposition, individually or in the aggregate, of a Burdensome Condition. 


(c) Other Regulatory Approvals. The waiting periods (and any extensions thereof), if 
any, applicable to the Merger pursuant to any of the Laws set forth in Section 7.1(c) of the Company 
Disclosure Letter will have expired or otherwise been terminated, or all requisite clearances, 
consents, and approvals pursuant thereto will have been obtained in each case, without the 
imposition, individually or in the aggregate, of a Burdensome Condition. 


(d) No Prohibitive Laws or Injunctions. No temporary restraining order, preliminary 
or permanent injunction or other judgment or order issued by any court of competent jurisdiction or 
other legal or regulatory restraint or prohibition preventing the consummation of the Merger will be 
in effect, nor will any action have been taken by any Governmental Authority of competent 
jurisdiction, and no statute, rule, regulation or order will have been enacted, entered, enforced or 
deemed applicable to the Merger, that in each case (i) prohibits, makes illegal, or enjoins (or seeks to 
prohibit, make illegal or enjoin) the consummation of the Merger or (11) imposes or seeks to impose 
a Burdensome Condition. 


7.2. Conditions to the Obligations of Parent and Merger Sub. The obligations of Parent 
and Merger Sub to consummate the Merger will be subject to the satisfaction or waiver (where 
permissible pursuant to applicable Law) prior to the Effective Time of each of the following 
conditions, any of which may be waived exclusively by Parent: 


(a) Representations and Warranties. 


(i) | Other than the representations and warranties listed in Section 7.2(a)(ii), 
Section 7.2(a)(iii) and Section 7.2(a)(iv), the representations and warranties of the Company set forth 
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in this Agreement will be true and correct (without giving effect to any materiality or Company 
Material Adverse Effect qualifications set forth therein) as of the date of this Agreement and as of 
the Closing Date as if made at and as of the Closing Date (except to the extent that any such 
representation and warranty expressly speaks as of an earlier date, in which case such representation 
and warranty will be true and correct as of such earlier date), except for such failures to be true and 
correct that would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect. 


(ii) | The representations and warranties set forth in Section 3.1, Section 3.2, 
Section 3.3, Section 3.4, the second sentence of Section 3.12(a) and Section 3.26 that (A) are not 
qualified by “material”, “materiality” or Company Material Adverse Effect will be true and correct 
in all material respects as of the date of this Agreement and as of the Closing Date as if made at and 
as of the Closing Date (except to the extent that any such representation and warranty expressly 
speaks as of an earlier date, in which case such representation and warranty will be so true and 
correct as of such earlier date); and (B) that are qualified by “material,” “materiality” or Company 
Material Adverse Effect will be true and correct (without disregarding such “material,” “materiality” 
or Company Material Adverse Effect qualifications) as of the date of this Agreement and as of the 
Closing Date as if made at and as of the Closing Date (except to the extent that any such 
representation and warranty expressly speaks as of an earlier date, in which case such representation 
and warranty will be so true and correct as of such earlier date). 


(iii) The representations and warranties set forth in Section 3.8(b) and 
Section 3.8(c) will be true and correct in all material respects as of the date of this Agreement and as 
of the Closing Date as if made at and as of the Closing Date. 


(iv) The representations and warranties set forth in Section 3.7(a), the second 
sentence of Section 3.7(b), the second sentence of Section 3.7(c) and Section 3.7(d)(G)-(v) will be 
true and correct as of the date of this Agreement and as of the Closing Date as if made at and as of 
the Closing Date (except to the extent that any such representation and warranty expressly speaks as 
of an earlier date, in which case such representation and warranty will be true and correct as of such 
earlier date), except for such inaccuracies that are de minimis in the aggregate (viewed in the context 
of the Company’s total capitalization). 


(b) Performance of Obligations of the Company. The Company will have performed 
and complied in all material respects with all covenants and obligations of this Agreement required 
to be performed and complied with by it at or prior to the Closing. 


(c) Officer’s Certificate. Parent and Merger Sub will have received a certificate of the 
Company, validly executed for and on behalf of the Company and in its name by a duly authorized 
executive officer thereof, certifying that the conditions set forth in Section 7.2(a) and Section 7.2(b) 
have been satisfied. 


(d) Company Material Adverse Effect. No Company Material Adverse Effect will 
have occurred after the date of this Agreement that is continuing. 
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ie Conditions to the Company’s Obligations to Effect the Merger. The obligations of the 
Company to consummate the Merger are subject to the satisfaction or waiver (where permissible 
pursuant to applicable Law) prior to the Effective Time of each of the following conditions, any of 
which may be waived exclusively by the Company: 


(a) Representations and Warranties. The representations and warranties of Parent and 
Merger Sub set forth in this Agreement will be true and correct as of the date of this Agreement and 
as of the Closing Date as if made at and as of the Closing Date (except to the extent that any such 
representation and warranty expressly speaks as of an earlier date, in which case such representation 
and warranty will be true and correct as of such earlier date), except for any such failure to be true 
and correct that would not have or reasonably be expected to have, individually or in the aggregate, a 
Parent Material Adverse Effect. 


(b) Performance of Obligations of Parent and Merger Sub. Parent and Merger Sub 
will have performed and complied in all material respects with all covenants and obligations of this 
Agreement required to be performed and complied with by Parent and Merger Sub at or prior to the 
Closing. 


(c) Officer’s Certificate. The Company will have received a certificate of Parent and 
Merger Sub, validly executed for and on behalf of Parent and Merger Sub and in their respective 
names by a duly authorized officer thereof, certifying that the conditions set forth in Section 7.3(a) 
and Section 7.3(b) have been satisfied. 


ARTICLE VIII 
TERMINATION, AMENDMENT AND WAIVER 


8.1 Termination. This Agreement may be validly terminated at any time prior to the 
Effective Time, whether prior to or after receipt of the Requisite Stockholder Approval (except as 
provided herein) only as follows (it being understood and agreed that this Agreement may not be 
terminated for any other reason or on any other basis): 


(a) by mutual written agreement of Parent and the Company; 


(b) by either Parent or the Company if (i) any permanent injunction or other judgment 
or order issued by any court of competent jurisdiction or other legal or regulatory restraint or 
prohibition preventing the consummation of the Merger will be in effect, or any action has been 
taken by any Governmental Authority of competent jurisdiction, that, in each case, prohibits, makes 
illegal or enjoins the consummation of the Merger and has become final and non-appealable; or 
(ii) any statute, rule, regulation or order will have been enacted, entered, enforced or deemed 
applicable to the Merger that prohibits, makes illegal or enjoins the consummation of the Merger 
(either of clause (i) or (ii), an “Injunction’’), except that the right to terminate this Agreement 
pursuant to this Section 8.1(b) will not be available if the terminating Party’s material breach of any 
provision of this Agreement is the primary cause of the failure of the Merger to be consummated by 
the Termination Date; 
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(c) by either Parent or the Company if the Effective Time has not occurred by 11:59 
p.m., Pacific time, on January 18, 2023 (such time and date, the “Initial Termination Date”, and the 
Initial Termination Date, as it may be extended pursuant to this Section 8.1(c), the “Termination 
Date”), except that (i) if as of the Initial Termination Date all conditions to this Agreement are 
satisfied (other than those conditions that by their terms are to be satisfied at the Closing, each of 
which is capable of being satisfied at the Closing) or waived (where permissible pursuant to 
applicable Law), other than the conditions set forth in Section 7.1(b), Section 7.1(c) or Section 7.1(d) 
(solely in connection with an Antitrust Law or Foreign Investment Law), then the Termination Date 
shall automatically be extended to 11:59 p.m., Pacific time, on April 18, 2023, and (ii) if as of 11:59 
p.m., Pacific time, on April 18, 2023, all conditions to this Agreement are satisfied (other than those 
conditions that by their terms are to be satisfied at the Closing, each of which is capable of being 
satisfied at the Closing) or waived (where permissible pursuant to applicable Law), other than the 
conditions set forth in Section 7.1(b), Section 7.1(c) or Section 7.1(d) (solely in connection with an 
Antitrust Law or Foreign Investment Law), then the Termination Date shall automatically be 
extended to 11:59 p.m., Pacific time, on July 18, 2023, unless, in the case of each of clauses (1) and 
(ii), Parent and the Company mutually agree prior to such time in writing that the Termination Date 
will not be so extended, it being understood that the right to terminate this Agreement pursuant to 
this Section 8.1(c) will not be available if the terminating Party’s material breach of any provision of 
this Agreement is the primary cause of the failure of the Merger to be consummated by the 
Termination Date; 


(d) by either Parent or the Company if the Company fails to obtain the Requisite 
Stockholder Approval at the Company Stockholder Meeting (or any adjournment or postponement 
thereof) at which a vote is taken on the adoption of this Agreement, except that the right to terminate 
this Agreement pursuant to this Section 8.1(d) will not be available to any Party whose material 
breach of any provision of this Agreement has been the primary cause of the failure to obtain the 
Requisite Stockholder Approval at the Company Stockholder Meeting (or any adjournment or 
postponement thereof); 


(e) by Parent, if the Company has breached or failed to perform in any material 
respect any of its representations, warranties, covenants or other agreements contained in this 
Agreement, which breach or failure to perform would (if the Closing were scheduled to occur at 
such time) result in a failure of a condition set forth in Section 7.2(a) or Section 7.2(b), except that if 
such breach is capable of being cured by the Termination Date, Parent will not be entitled to 
terminate this Agreement prior to the delivery by Parent to the Company of written notice of such 
breach, stating Parent’s intention to terminate this Agreement pursuant to this Section 8.1(e) and the 
basis for such termination, delivered at least 30 days prior to such termination, or, if earlier, the 
Termination Date, it being understood that Parent will not be entitled to terminate this Agreement 
(1) if such breach has been cured prior to termination or (ii) if Parent itself is in breach of any 
provision of this Agreement or has failed to perform or comply with, or if there is any inaccuracy of, 
any of its representations, warranties, covenants or agreements set forth in this Agreement, and 
which breach, failure or inaccuracy would result in the failure of the conditions set forth in 


Section 7.3(a) or Section 7.3(b); 
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(f) by Parent, if at any time the Company Board (or a committee thereof) has effected 
a Company Board Recommendation Change; 


(g) by the Company, if Parent or Merger Sub has breached or failed to perform in any 
material respect any of its respective representations, warranties, covenants or other agreements 
contained in this Agreement, which breach or failure to perform would (if the Closing were 
scheduled to occur at such time) result in a failure of a condition set forth in Section 7.3(a) or 
Section 7.3(b), except that if such breach is capable of being cured by the Termination Date, the 
Company will not be entitled to terminate this Agreement prior to the delivery by the Company to 
Parent of written notice of such breach, stating the Company’s intention to terminate this Agreement 
pursuant to this Section 8.1(g) and the basis for such termination, delivered at least 30 days prior to 
such termination, or, if earlier, the Termination Date, it being understood that the Company will not 
be entitled to terminate this Agreement (i) if such breach has been cured prior to termination or (ii) if 
the Company itself is in breach of any provision of this Agreement or has failed to perform or 
comply with, or if there is any inaccuracy of, any of its representations, warranties, covenants or 
agreements set forth in this Agreement, and which breach, failure or inaccuracy would result in the 
failure of the conditions set forth in Section 7.2(a) or Section 7.2(b); or 


(h) by the Company, at any time prior to receiving the Requisite Stockholder 
Approval if (i) the Company has received a Superior Proposal; (ii) the Company Board has 
authorized the Company to enter into an Alternative Acquisition Agreement to consummate the 
Acquisition Transaction contemplated by that Superior Proposal and the Company pays or causes to 
be paid to Parent (or its designee) the Company Termination Fee pursuant to Section 8.3(b)(iii); and 
(111) the Company has complied with Section 5.3(d)(11) with respect to such Superior Proposal. 


8.2. Manner and Notice of Termination; Effect of Termination. 


(a) Manner of Termination. The Party terminating this Agreement pursuant to 
Section 8.1 (other than pursuant to Section 8.1(a)) must deliver prompt written notice thereof to the 
other Parties setting forth in reasonable detail the provision of Section 8.1 pursuant to which this 
Agreement is being terminated and the facts and circumstances forming the basis for such 
termination pursuant to such provision. 


(b) Effect of Termination. Any proper and valid termination of this Agreement 
pursuant to Section 8.1 will be effective immediately upon the delivery of written notice by the 
terminating Party to the other Parties. In the event of the termination of this Agreement pursuant to 
Section 8.1, this Agreement will be of no further force or effect without liability of any Party (or any 
partner, member, stockholder, director, officer, employee, affiliate, agent or other representative of 
such Party) to the other Parties, as applicable, except that Section 3.27, Section 4.10, Section 6.12, 
the rer1mbursement obligations of Parent set forth in Section 6.16(c), this Section 8.2, Section 8.3 and 
Article [IX will each survive the termination of this Agreement. Notwithstanding the foregoing, 
nothing in this Agreement will relieve any Party from any liability for any willful breach of this 
Agreement. For purposes of this Agreement, “willful breach” means a material breach that is a 
consequence of an act taken by the breaching party, or the failure by the breaching party to take an 
act it is required to take under this Agreement, in each case with actual knowledge that the taking of, 
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or the failure to take, such act would, or would be reasonably expected to, cause a breach of this 
Agreement. In addition to the foregoing, no termination of this Agreement will affect the rights or 
obligations of any Party pursuant to the Confidentiality Agreement, which rights, obligations and 
agreements will survive the termination of this Agreement in accordance with their respective terms. 


8.3. Fees and Expenses. 


(a) General. Except as set forth in this Section 8.3, all fees and expenses incurred in 
connection with this Agreement and the Merger will be paid by the Party incurring such fees and 
expenses whether or not the Merger is consummated. For the avoidance of doubt, Parent or the 
Surviving Corporation will be responsible for all fees and expenses of the Paying Agent. 


(b) Company Termination Fee. 


(i) | Future Transaction. If (A) this Agreement is terminated pursuant to (1) 
Section 8.1(c), and at the time of such termination, either (x) the Company Stockholder Meeting has 
not yet been held or (y) the condition in Section 7.1(b), Section 7.1(c) or Section 7.1(d) has not been 
satisfied and the primary cause of the failure of either such condition to be satisfied was a breach of 


any provision of this Agreement by the Company, (2) Section 8.1(d) or (3) Section 8.1(e); 

(B) following the execution and delivery of this Agreement and prior to such termination of this 
Agreement pursuant to Section 8.1(c), Section 8.1(d) or Section 8.1(e) an Acquisition Proposal has 
been publicly announced (i) on or prior to the date of the Company Stockholder Meeting, with 
respect to any termination pursuant to Section 8.1(d) or (ii) on or prior to the date of such 
termination, with respect to any termination pursuant to Section 8.1(c) or Section 8.1(e); and 

(C) within one year of such termination of this Agreement pursuant to Section 8.1(c), Section 8.1(d) 
or Section 8.1(e), either an Acquisition Transaction is consummated or the Company enters into a 
definitive agreement providing for the consummation of an Acquisition Transaction, then the 
Company will promptly (and in any event within two Business Days) after the earlier of the (1) entry 
into such definitive agreement or (2) consummation of such Acquisition Transaction pay to Parent 
(or its designee) an amount equal to $2,270, 100,000 (the “Company Termination Fee”) by wire 
transfer of immediately available funds to an account or accounts designated in writing by Parent. 
For purposes of this Section 8.3(b)(i), all references to “15%” in the definition of “Acquisition 
Transaction” will be deemed to be references to “50%.” 


(ii) | Company Board Recommendation Change. If this Agreement is terminated 
pursuant to Section 8.1(f), then the Company will promptly (and in any event within two Business 
Days) following such termination pay to Parent (or its designee) the Company Termination Fee by 
wire transfer of immediately available funds to an account or accounts designated in writing by 
Parent. 


(iii) | Superior Proposal. If this Agreement is terminated pursuant to 
Section 8.1(h), then the Company will concurrently with such termination pay or cause to be paid to 
Parent the Company Termination Fee by wire transfer of immediately available funds to an account 
or accounts designated in writing by Parent. 
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(c) Parent Termination Fee. If this Agreement is terminated pursuant to 
(x) Section 8.1(b) due to an Injunction arising from Antitrust Laws or (y) Section 8.1(c) and all 
conditions to this Agreement are satisfied (other than those conditions that by their terms are to be 
satisfied at the Closing, each of which is capable of being satisfied at the Closing) or waived (where 
permissible pursuant to applicable Law), other than the conditions set forth in Section 7.1(b) or 
Section 7.1(d) (solely in connection with an Antitrust Law), and, in either case of clause (x) or (y), 
the Company is not then in material breach of any provision of this Agreement (provided that any 
breach by the Company that is the primary cause of the failure of any condition to this Agreement to 
be satisfied shall be considered a material breach), then Parent shall promptly pay (or cause to be 
paid) to the Company (i) if such termination notice is provided prior to January 18, 2023, an amount 
equal to $2,000,000,000, (ii) if such termination notice is provided after January 18, 2023, and prior 
to April 18, 2023, an amount equal to $2,500,000,000 or (iii) if such termination notice is provided at 
any time after April 18, 2023, an amount equal to $3,000,000,000 (any fee payable pursuant to 
clause (i), (11) or (111), the “Parent Termination Fee’) by wire transfer of immediately available 
funds to an account or accounts designated in writing by Company. 


(d) Single Payment Only. The Parties acknowledge and agree that in no event will the 
Company be required to pay the Company Termination Fee on more than one occasion and in no 
event will Parent be required to pay the Parent Termination Fee on more than one occasion, whether 
or not the Company Termination Fee or the Parent Termination Fee may be payable pursuant to more 
than one provision of this Agreement at the same or at different times and upon the occurrence of 
different events. 


(e) Payments; Default. The Parties acknowledge that the agreements contained in this 
Section 8.3 are an integral part of the Merger, and that, without these agreements, the Parties would 
not enter into this Agreement. Accordingly, if a Party fails to promptly pay any amount due pursuant 
to Section 8.3(b) or Section 8.3(c) and, in order to obtain such payment, the other Party commences 
a Legal Proceeding that results in a judgment against such Party for the amount set forth in 
Section 8.3(b) or Section 8.3(c) or any portion thereof, the Party that has failed to make such 
payment will pay to the other Party its out-of-pocket costs and expenses (including attorneys’ fees) 
in connection with such Legal Proceeding, together with interest on such amount or portion thereof 
at the annual rate of the prime rate as published in The Wall Street Journal in effect on the date that 
such payment or portion thereof was required to be made through the date that such payment or 
portion thereof was actually received, or a lesser rate that is the maximum permitted by applicable 
Law. 


8.4 Amendment. Subject to applicable Law and subject to the other provisions of this 
Agreement, this Agreement may be amended by the Parties at any time by execution of an 
instrument in writing signed on behalf of each of Parent, Merger Sub and the Company (pursuant to 
authorized action by the Company Board (or a committee thereof)), except that in the event that the 
Company has received the Requisite Stockholder Approval, no amendment may be made to this 
Agreement that requires the approval of the Company Stockholders pursuant to the DGCL without 
such approval. 
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8.5 Extension; Waiver. At any time and from time to time prior to the Effective Time, any 
Party may, to the extent legally allowed and except as otherwise set forth herein, (a) extend the time 
for the performance of any of the obligations or other acts of the other Parties, as applicable; 
(b) waive any inaccuracies in the representations and warranties made to such Party contained herein 
or in any document delivered pursuant hereto; and (c) subject to the requirements of applicable Law, 
waive compliance with any of the agreements or conditions for the benefit of such Party contained 
herein. Any agreement on the part of a Party to any such extension or waiver will be valid only if set 
forth in an instrument in writing signed by such Party. Any delay in exercising any right pursuant to 
this Agreement will not constitute a waiver of such right. 


ARTICLE IX 
GENERAL PROVISIONS 


9.1 Survival of Representations, Warranties and Covenants. The representations, 
watranties and covenants of the Company, Parent and Merger Sub contained in this Agreement will 
terminate at the Effective Time, except for Section 3.27 and Section 4.10 and that any covenants that 
by their terms survive the Effective Time will survive the Effective Time in accordance with their 
respective terms. 


9.2. Notices. All notices and other communications hereunder must be in writing and will 
be deemed to have been duly delivered and received hereunder (i) four Business Days after being 
sent by registered or certified mail, return receipt requested, postage prepaid; (11) one Business Day 
after being sent for next Business Day delivery, fees prepaid, via a reputable nationwide overnight 
courier service; (iii) immediately upon delivery by hand; or (iv) at the time sent (if sent before 5:00 
p.m., addressee’s local time and on the next Business Day if sent after 5:00 p.m., addressee’s local 
time), if sent by email of a .pdf, .tif, .gif, jpg or similar attachment; provided, that any notice 
provided by email shall state in such email that it is a notice delivered pursuant to this Section 9.2, in 
each case to the intended recipient as set forth below: 


(a) if to Parent or Merger Sub to: 


Microsoft Corporation 
One Microsoft Way 
Redmond, Washington 98052-6399 
Attn: Amy Hood 
Keith R. Dolliver 
Email: amyhood@microsoft.com 
keithd@microsoft.com 


with a copy (which will not constitute notice) to: 


Simpson Thacher & Bartlett LLP 
425 Lexington Avenue 

New York, New York 10017 
Attn: Alan M. Klein 
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